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CITY OF
CHARLEVOIX

Agenda
City of Charlevoix Zoning Board of Appeals Regular Meeting

Wednesday, August 16, 2023 - 6:00 PM
Council Chambers, 210 State Street, Charlevoix, Ml

Call to Order
Roll Call/Pledge of Allegiance
Inquiry Regarding Conflicts of Interest

Approval of Agenda

i wNPR

Approval of Minutes
A. Minutes from June 15, 2022 and August 17, 2022
6. New Business

A. Public Hearing for Applicant Jim and Mary Lou Hodge
i. Staff Presentation

Exhibit 1. Variance Application
Exhibit 2. Site pictures and map
Exhibit 3. Site Plan (proposed)
Exhibit 4. Misc documents

ii. Applicant presentation (if requested)

iii. Call for public comment

iv. ZBA determination of findings of fact

v. Motion

7. Public Comment
8. Adjourn

Persons with disabilities who need an accommodation to fully participate in these meetings
should contact the City Clerk's Office at 231-547-3250 or by email clerk@charlevoixmi.gov. A 24-
hour notice may be needed for certain accommodations. An attempt will be made to grant all
reasonable accommodations requests.
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Charlevoix Zoning Board of Appeals
Approval of Minutes

Title: Minutes from June 15, 2022 and August 17, 2022
Date:  August 16, 2023

Presented By:
Background:

Recommendation:
Motion to approve the minutes as presented.
Attachments:

1. ZBA Draft Meeting Minutes 06/15/2022
2. ZBA Draft Meeting Minutes 08/17/2022
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City of Charlevoix
Zoning Board of Appeals Regular Meeting minutes
Wednesday, June 15, 2022 - 6:00 PM
Council Chambers, 210 State Street, Charlevoix, Ml

Call to Order
The meeting was called to order at 6:00 p.m. by Vice Chair Timothy Kish.

Roll Call/Pledge of Allegiance

Vice Chair: Timothy Kish

Members Present: Shirley Gibson, Ann Gorney, Patricia Miller
Members Absent: Richard Hodgson

Staff Present: Janet Koch, Zoning Administrator

Inquiry Into Potential Conflicts of Interest
None.

Approval of Agenda

Motion by Member Gibson, seconded by Member Miller to approve the agenda as presented.
Motion carried by unanimous voice vote.

Approval of Minutes

A. Minutes from the April 20, 2022 ZBA meeting

Motion by Member Gibson, seconded by Member Gorney to approve the minutes of the April
20, 2022 ZBA meeting as presented.
Motion passed by unanimous voice vote.

B. Minutes from the May 18, 2022 ZBA meeting

Motion by Member Miller, seconded by Member Gorney to approve the minutes of the May
18, 2022 ZBA meeting as presented.
Motion passed by unanimous voice vote.

Old Business

A. Public Hearing for Applicant 2022-05 ZBA. Dimensional variance request from William and
Beverly Barton - 401 Antrim Street

1. Staff presentation

Zoning Administrator Koch stated that the variance involves the existing garage on the south
side of the property and it was a request to use it as an accessory dwelling unit (ADU). The
applicant is requesting a variance from §153.117(D)9(b) of the Zoning Ordinance which
defines the dimensional requirements for ADUs. The variance requested is a 4'4" side yard
variance and a 6' front/side yard variance to allow a change of use for an existing structure.
On May 9, 2022, the Planning Commission approved a Special Use for the property of a bed
and breakfast establishment with the condition that the applicant provide topographic
information regarding stormwater runoff to the Zoning Administrator.
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Zoning Administrator Koch stated that there were letters of public comment included in the
packet and that she had received several phone calls and a number of people did stop by the
office to review the application and plans. Zoning Administrator Koch stated the residents
directly across the street were in favor of it, the other residents expressed they had no
concerns with the project, and one was not in favor.

Zoning Administrator Koch stated that she did want the ZBA to note that this is a non-
conforming structure because it's inside of the setbacks under §153.290, however an ADU is
in fact a use by right in the current zoning district, so there is essentially a conflict between
those two different things. The possibilities for an ADU without the variance do exist, it would
be possible for the applicant, instead of getting a variance, to remove the existing structure
and to build a new one outside of the setbacks and be in full compliance. She stated that the
ZBA should focus on the standards and not have short-term rentals be a part of the
discussion.

2. Applicant presentation (if requested)

Beverly Barton stated that they bought the property from the Staley family last year and did
their due diligence and received a special use permit from the Planning Commission. She
stated that she was of the understanding after reading the Zoning Ordinance that they cannot
rent out the garage and it was not their intention to rent the garage space. Their intent was to
have a bed and breakfast in the main building and that they would live in the accessory
dwelling unit (garage). She stated they have started to install the plumbing and they have put
in the bedroom, bath and utility sink and they are coming before the ZBA for a variance
because the Staleys owned both properties and that's probably why the garage was built 6"
off the property line. She stated that they needed the kitchen to be able to live there and
serve the bed and breakfast.

Discussion followed regarding the need for the kitchen to be outside of the main structure,
not blocking the driveway with space for one vehicle inside the garage, and the possibility of
two (2) current existing parking spaces which would cover the sidewalk,

3. Call for public comments

RJ Waddell, Planning Commission Chair, stated that he was glad to hear about the garage,
there was no sidewalk along Sherman Street, and there were two driveways, one to the house
and one to the garage. He stated that as an accessory dwelling unit it would be rentable,
long-term or as a short-term rental. The way the bed and breakfast rules are written, it
cannot be a rental as part of the bed and breakfast. Mr. Waddell stated that the Planning
Commission approved the special use permit with the condition that they wanted a drainage
map of the property. He stated the plan submitted by the Barton's architect showed that half
of the garage that's being proposed as the ADU has an overhang over the neighbor's yard.
Discussion followed regarding the issue of half of the building drains onto the adjoining
property and the conditions placed on the special use approval.

Public comments were closed.

4. ZBA determination of findings of fact

Page 4 of 29



Vice Chair Kish read each of the Findings of Fact and the Commission reviewed the staff
recommendations included in the staff report as well.

Extraordinary Circumstances: No change.

Substantial Justice: Member Gibson felt that the owner can reasonably use the property
without a variance.
Impact on the Surrounding Neighborhood: No change.

Public Safety and Welfare: No change.

Not Self-Created: Vice Chair Kish stated the property itself was purchased with the intent of
using it as a bed and breakfast and it was known when the building was purchased that it was
a non-compliant building. He stated it was clear that it did not meet the standards for an ADU
when the property was purchased. Member Gorney agreed the garage had been in existence
for many years, was built on the lot line and was not self-created.

Member Gibson read an excerpt from the ZBA Manual which stated, "our authority to allow
people to break the law by granting variances should be used wisely, sparingly, and
appropriately within the context of the community's planning and zoning framework. When
the rules are consistently applied and enforced, all parties can know what to expect. When
the ZBA is asked to change the rules as applied to a given site, this consistency is jeopardized.
Our decisions can and will impact people and property throughout the community." Member
Gibson stated the applicant should have gotten everything in place before the purchase so
that no variances were necessary.

Zoning Administrator Koch stated that it is a use by right in R-2, but it is also a non-compliant
structure.

Beverly Barton summarized the reasoning behind their choice to request the variance and
what they could do if the variance was not granted. She stated that they did their research
before the purchase and had spoken to the former Zoning Administrator in depth about their
project.

RJ Waddell, Planning Commission Chair, stated five years ago when the Planning Commission
established ADU's and when they created specifications for ADU's, it was for new
construction, and he remembered someone asking about someone who already has a
building that is out of compliance could that become an ADU, and the response at the time
was to let the ZBA take care of that as it would be on a case by case situation.

Member Gorney questioned if the corner lot issue with two front yards would meet the
substantial justice standard. Member Gibson stated that they weren't preventing the use of
the property, but the owners wanted to do more than what's allowed. Zoning Administrator
Koch stated that if the applicants built the ADU within the setbacks and inside the current
building envelope, then there would be no need for the variance. The ADU itself would meet
the setbacks inside of a non-conforming building in that scenario.
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5. Motion

Motion by Member Gibson, seconded by Vice Chair Kish to deny Project 22-05 ZBA based on
specific findings of fact that prove that the project does not meet the review standards in
153.038(F).

Motion failed by a 2 to 2 vote with Member Gibson and Vice Chair Kish voting in favor of the
motion, and Members Gorney and Miller voting against the motion.

Motion by Member Gorney, seconded by Member Miller to approve Project 22-05 ZBA with
the condition that there be no drainage onto neighboring properties and that there would not
be a rental of the ADU based on specific findings of fact that prove that the project does meet
the review standards in 153.038(F).
Motion failed by a 2 to 2 vote with Member Gorney and Member Miller voting in favor of the
motion, and Member Gibson and Vice Chair Kish voting against the motion.

7. New Business

None.

8. Call for General Public Comment
None.

9. Adjournment
Vice Chair Kish adjourned the meeting at 7:35 p.m.

Sarah Dvoracek/fgm Clerk Timothy Kish Vice Chair
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City of Charlevoix
Zoning Board of Appeals Regular Meeting minutes

Wednesday, August 17, 2022 - 6:00 PM
Council Chambers, 210 State Street, Charlevoix, Ml

Call to Order
The meeting was called to order by Chair Hodgson at 6:00 p.m.

Roll Call/Pledge of Allegiance

Chair: Richard Hodgson

Members Present: Shirley Gibson, Ann Gorney, Tim Kish, Patricia Miller
Members Absent: None

Staff Present: Janet Koch, Zoning Administrator

Inquiry Into Potential Conflicts of Interest

Member Gibson stated that she did receive a notice of public hearing because she is within 300
of the applicant, but she had no conflict of interest.

Approval of Agenda

Chair Hodgson stated at the last meeting he attended he volunteered to write a letter to the
Planning Commission about the height issue. Zoning Administrator Koch stated that the letter
was provided to the Planning Commission and they are still working through the building height
guestion that was addressed by the ZBA. Chair Hodgson asked to add an item regarding the
height issue to Old Business.

Motion by Member Gorney, seconded by Member Miller to approve the agenda with the height
issue added to Old Business.
Motion carried by unanimous voice vote.

Approval of Minutes

A. Minutes from the June 15, 2022 ZBA meeting

Member Gibson indicated that she had read an excerpt from the Zoning Manual that she
requested be part of the minutes and it was not included and it was near the end of the
meeting. Motion by Member Kish, seconded by Member Gibson to table (postpone) approval
of the minutes from June 15, 2022 pending review by staff.

Motion passed by unanimous voice vote.

Old Business

A. Height Issue

Chair Hodgson read the letter he provided to the Planning Commission which stated, "the
ZBA met last week (May 18th) where it was resolved that | should write you about an
apparent error in the City Ordinance, Chapter 153, Planning & Zoning, the first business item
on the agenda was interpretation of the building height definition in Section 153.005 (d), the
interpretation was pretty straight forward but reveals what appears to be an error in the
latest amendment affecting that definition. | refer to reference Ordinance 821 & 823. The
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issue is the factor that impacts plans to build a rooftop deck onto 205 Bridge Street. The
suggested correction to the building height definition is pretty simple, change the first
instance of mechanical and elevator equipment to mechanical equipment and life safety
features. Life safety features were added by Ordinance 821 in 2020, but not included in
Ordinance 823 in 2021 which re-stated the definition with added treatment for large dormers.
| suspect this omission was inadvertent and the suggested correction would simply restore
the applicable verbiage from Ordinance 821."

7. New Business

A. Public Hearing for Applicant 22-08 ZBA - Dimensional variance request for 218 Belvedere

Staff presentation: Zoning Administrator Koch stated this request was for a front porch
addition across the front of an existing house and a kitchen addition on the back. As
proposed, it would require a 1.9' front/street side yard variance and a 3.6' interior side
setback variance. She stated that it was an unusual shaped lot at 50' wide x 200' sloping
down to Belvedere Avenue. She stated she had received a total of public comments and all
were in favor of granting the variances.

Applicant presentation: Jodi Alger-Bergman representing the owners, Scott and Christine
Galbreath, stated the house currently encroaches on both sides and they want to extend the
Round Lake side so they can enjoy the property more. She stated the present kitchen at the
back of the house is 7.8' wide and they would be removing the large deck that sits in the back.
The home has been a rental in the past and was not in good shape and the current owners
want to live in the home year-round.

Call for public comments: Stephen Lasky, 214 Belvedere Avenue, stated he reviewed the
plans and he fully supports the variance request.

Christine Galbreath stated their intent was not to create a monstrosity, but they wanted to
make the house a little more comfortable for their family of four and guests. They need the
home to be a livable year-round home and they want it to look in a similar style like the other
homes on the hill.

Member Kish stated he did not recall a similar situation during the time he was on the ZBA.
Member Gorney stated they did something similar with a property on the corner of Garfield
and May St.

ZBA determination of facts: Zoning Administrator Koch stated she had asked Jodi Alger-
Germann about how she wanted the requests laid out and she had wanted them as two
separate requests - #1 - Kitchen and #2 - Porch.

Chair Hodgson proceeded to read through the Findings of Fact:

Extraordinary Circumstances:

#1 Kitchen and #2 Porch - The ZBA finds that the need for the requested variance is due to
unique circumstances regarding the property. The ZBA finds that this standard is met as a
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result of the combination of the property's unusual feature of three street sides with the non-
conforming placement of the existing house. Zoning Administrator Koch stated this was a
through lot with two front setbacks and not a rear setback, so it's actually 15' on three sides.

Substantial Justice: Member Gibson questioned if the owner could reasonably use the
property without a variance and if the porch had to be the whole length of the house. Chair
Hodgson stated the idea that they are staying within the plane of the existing building is
consistent with what is described in the Code and it would be compliant. Chair Hodgson read
Section 153.293 of the Zoning Code which read: "No building or non-conforming structure
may be enlarged or altered in a way that increases its non-conformity except in cases in which
the setback of a building or structure is non-conforming by 50% or less of the distance
required by this Chapter. Only in these cases may the non-conforming setback be extended
along the same plane as the existing non-conforming setback provided that in doing so the
setback itself is not further reduced." Chair Hodgson stated the Board would still need to
grant the variance, but they should approve because of this language. Chair Hodgson wanted
to cite the subject language as part of substantial justice.

Discussion followed regarding the self-created issue, right of use, and the legal non-
conforming issue.

Chair Hodgson suggested the following change to the Finding of Approval - #1 Kitchen: The
ZBA finds that this request for an expansion of an allowed use is a long-standing tradition in
the community. The ZBA finds that the variance meets the standard as, due to current
setback requirements, the residence does not have space to expand while maintaining the
home's architectural integrity. The ZBA also finds that maintaining quality exterior
architecture is a community value. The changes remain within the same plane as the existing
structure in accordance with Section 153.293 (A)(1) of the Zoning Code as previously read.

Under Findings of Approval - #2 Porch: the sentence that stated, "the ZBA also finds that the
removal of the deck at the home's southwest corner is equivalent to the square footage of
the porch addition on the northwest and thus does not increase the side of the non-
conformity on the west side" was removed.

Impact on the Surrounding Neighborhood: No changes.

Public Safety and Welfare: No changes.

Not Self-Created: No changes.

Motion by Member Gorney, seconded by Member Kish to approve project ZBA-22-08 without
conditions, based on specific findings of fact that prove that the project does meet the review
standards in 153.038 (F), and we approve due to Section 153.293 (A)(1) of the Zoning

Ordinance.
Motion passed by unanimous roll call vote.

8. Call for General Public Comment
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9. Adjournment
Chair Hodgson adjourned the meeting at 7:07 p.m.

Sarah Dvoracek/fgm  City Clerk Richard Hodgson Chair
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Charlevoix Zoning Board of Appeals
New Business

Title: Public Hearing for Applicant Jim and Mary Lou Hodge
Date:  August 16, 2023

Presented By: Jonathan Scheel, Zoning Administrator

Background:

The Zoning Board of Appeals will evaluate a variance application to construct an attached garage at
110 W. Upright Avenue. The applicant is requesting two setback variances from the requirements
defined in 153.072(b) of the City of Charlevoix Zoning Ordinance; a rear setback variance of 18 feet
and an interior side setback of 5 feet.

Recommendation:

Attachments:

1. notification list

2. application

3. pictures 1

4, letter and fee

5. 23-1 Staff Report110 W Upright
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OFFICE USE ONLY
Case# 2O ﬁ 3 3- \

oL
‘ Date Rec’d ¢ 12"7!23

CITY OF Fee Rec’d /2>
CHARLEVOIX Receipt#_uné 0514

Office of Planning and Zoning

210 State Street Charlevoix, MI. 49720
planner@charlevoixmi.gov
www_charlevoixmi.gov

(231)547-3265

VARIANCE APPLICATION

e Lolo iy g it
1010 _Upnalk Chorlewrs. 44720

Address (City/State/Zip)

w [Hoddp

Property 9wner Name (If different than applicant)

go| (0 O™ & Sapfod EL 3277/

Property Owner Address (City/State/Zip) (If different than address of subject property)

RO ITABe  “Taceynare 10 ghad-com

Agent Phone Email

Current Zoning of subject property:

Current Use of Prpperty: (Example: Single Family, Duplex, Apartmeats, Commercial)
ﬂng[g AN

Date_ of original construction (If known): / q l L{’

City of Charlevoix Variance Application (11-6-2017) Page 1 of 3
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Please dgscribe the type of construction or proposed use for a use variance:
POV Bary qarage

/
Dimensions of proposed construction excluding eaves: ZO{ /{_\_‘3_0
Total square footage of proposed construction: Zf 0 0

Height of proposed construction to the top of the roof:

Height of proposed construction to the midpoint of the roof for gabled roof:
Roof Type: (Examples: Gable, Hip, Gambrel, Mansard, Flat) &‘Qb Lf
Variance Requested: O Front Yard Setback feet from front property line.

(% Rear Yard Setback Wi feet from front property line.
(
I Side Yard Setback 3 feet from front property line.

O Lot Coverage: Reguest % coverage.

avaqﬁ

What hardship or practical difficulties exist that prevents the property owner from being able to
meet the requirements of the Zoning Ordinance?

aize: [pcahin oF _house _oOn VIpeyty A Shaved dv ey

Use Variance Requested: Yes ¥l No [0 If yes please describe the proposed
use: ?1

Attach a scale drawing of the proposed construction. Please be as detailed as possible, as this
will be used to determine if a variance can be approved in accordance with the Zoning
Ordinance. Corrections or additions may be required by the Zoning Administrator to determine
compliance with the Zoning Ordinance.

Include all of the following:
e Lot or parcel dimensions. 6000 syt 4+~ 102'x 6O’
o Existing building and dimensions, excluding eaves. 987
¢ Proposed building and dimension, excluding eaves. §o0
e Front, site, and rear yard dimensions.
¢ Dimensions between existing and/or proposed buildings.
¢ Location and dimensions of all impervious surfaces including structures, sidewalks,
driveways, patios, etc.

e ——————
City of Charlevoix Variance Application (11-6-2017) Page 2 of 3
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o Name of nearest road, easement, or dedicated right-of-way.
e Scale, North arrow.

AFFIDAVIT: I agree the statements made above are true, and if found not to be true, any Zoning
Board of Appeals ruling that may be issued may be void. Further, I agree that any Zoning Board
of Appeals ruling and subsequent permit that may be issued is issued with the understanding that
the individual(s) in receipt of that ruling/permit will comply with all applicable sections of the
City of Charlevoix Zoning Ordinance. Also, I agree to notify the City of Charlevoix Zoning
Administrator before the start of construction and when locations of proposed uses are marked
on the ground so that the Administrator may perform a site inspection. Further, I agree to give
permission for officials of the City of Charlevoix, the County, and the State of Michigan to enter
the property subject to this permit application for purposes of inspection. Also, I understand any
zoning action by the Zoning Board of Appeals conveys only [and use rights, and does not include
any representation or conveyance of rights in any other statute, building code, deed restriction, or
other property rights. 1understand that the ZBA may impose conditions of approval and I agree
to meet those conditions as outlined in the Decision and Order.

Signed: mW %M HDCLW
Date: ﬁﬂ 2025 v

S ———————
City of Charlevoix Variance Application {11-6-2017) Page 3 of 3
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SKETCH ADDENDUM

Fie§ 05631001

Berrower/Cliant  MARY HODGE

Propzriy Address 110 W Upright St

City Chargvoix

County Crarigvoix

Stan )

2ip Coce 49720-1323

Lender  The Hunlington Naticnal Bank
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Letter of Intent
In Support of Request for Variance to Build Garage

James & Mary Lou Hodge
401 W 10™ St, Sanford, Fl. 32771
7-21-2023

City of Charlevoix
Office of Planning and Zoning
210 State St, Charlevoix, M1 49721

Dear Planning & Zoning Members,

| am writing to request a variance to add a building to my property at 110 W Upright, my childhood
home. These circumstances are causing significant hardship, which | believe could be alleviated by this
addition.

The need for an additional building arises from lack of space for motorcycles, tools, and storage. Due to
the shape and narrowness of the lot and house placement it leaves little to no options. With retirement
near and moving back to Charlevoix full-time attaching would be more accessible during winter months.
Adding a building to the back of the house (see drawing and pictures} would mitigate these issues by
giving a place to store summer and wintertime recreational gear. | believe this addition would not only

benefit me, but also add value to the property and be aesthetically pleasing.

The granting of the variance will not have any effect on any adjoining properties. The variance would be
consistent with the adjoining properties and their additions.

| understand that changes such as these require careful consideration. | am more than willing to provide
any additional information necessary.

Thank you for your time and consideration.

Sincerely,
Jim & Mary Lou {Hooker) Hodge
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OIFICE OF PLANNING AND ZONING
‘ Jonathan Scheel, Zoning Administrator
210 State Street Charlevoix, MI. 49720

C ITY O F planner@charlevoixmi.gov
CHARLEVOIX Phone: (231)547-3265

ZONING BOARD OF APPEALS

STAFF REPORT
AGENDA ITEM: ZBA 23-01 Variance Request for 110 W. Hurlbut Ave.
PUBLIC MEETING DATE: August 16, 2023, 6:00 PM
PRESENTED BY: Jonathan Scheel, Zoning Administrator

EXHIBITS: 1. Notifications

2. Variance application dated 6-07-2023

3. Site plans

4. City of Charlevoix Zoning Ordinance, adopted 1-17-2022.

1. PROPOSAL

The applicant is requesting a variance for parcel ID 052-363-002-00 from §153.072(B) of the City of
Charlevoix Zoning Ordinance which defines the dimensional requirements in single-family and two-family
zoning districts. The variance requested is an 18’ rear yard variance and a 5’ interior side setback variance.
The setback standards in the R-2 District are:

Front yard setback.............. 15 feet Interior Side yard setback.......... 8 feet
Rear yard setback............... 25 feet Street side setback................... 15 feet

The purpose of this Staff Report is to evaluate this proposal against the procedures and criteria outlined in
Chapter 153 of the City of Charlevoix Zoning Ordinance, adopted January 17, 2022.

2. BACKGROUND

The variance application was submitted on June 27, 2023; the applicant was amenable to the ZBA
considering the application at their meeting of August 16. The notice of public hearing was published in
the Charlevoix Courier on July 28, 2023, and mailed to property owners within 300 feet of this parcel on
July 26, 2023.

The Zoning Administrator reviewed this proposal. No other City staff was asked for input for this project.

3. SITE

The subject property is located at 110 W. Hurlbut Ave. The tax description is: “Lot 2 of Block 3 of
Masons Addition to Charlevoix.” The parcel has dimensions of 60’ x 100°, with an area of 6,000 square
feet.

ZBA 23-01 Staff Report: 110 W Upright Ave. Page 1 of 6

Page 24 of 29


mailto:planner@charlevoixmi.gov

S WAlIprightiSt W Upright St S8 AW Uprightist

Aerial imagery obtained from Aerial imagery obtained from
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Photos of
110 W. Upright Ave.
taken
7-27-2023
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4. STAFF ANALYSIS

Staff opinion concerning this variance request is that the ZBA will have to evaluate the findings of fact
below. At this time, staff does not have any recommended conditions of approval.

5. REVIEW STANDARDS - FINDINGS OF FACT - CONDITIONS OF APPROVAL
Regarding dimensional variances, § 153.038 (F)(1) of the Zoning Ordinance states that:

The ZBA, after holding a public hearing in accordance with the requirements of the Zoning Act,
shall have the power to grant requests for dimensional variances from the provisions of this
chapter where it is proved by the applicant that there are practical difficulties in the way of
carrying out the strict letter of this chapter relating to the construction, equipment or alteration of
buildings or structures, or of storm water management requirements so that the spirit of this
chapter shall be observed, public safety secured and substantial justice done. §153.038(F)(1)

Section 604(7) of Public Act 110 of 2006, the Zoning Enabling Act as amended, states in part that: “If there
are practical difficulties for nonuse variances...in the way of carrying out the strict letter of the zoning
ordinance, the zoning board of appeals may grant a variance in accordance with this section, so that
the spirit of the zoning ordinance is observed, public safety secured, and substantial justice done.”

During the public hearing on August 16, 2023, the role of the ZBA is to make findings of fact to
determine if the variance request meets the following standards. The ZBA must find that the variance
proposal meets all the following standards based on findings of fact before considering a motion to
approve. Staff has drafted findings of fact of approval and of denial as a starting point for
discussion. The ZBA may add, modify, or delete any of the following findings on the hearing date.

General findings of fact for:
#1) Garage addition TEQUEST........ccverveerverierreereeieesieesee e ene e 18’ rear setback variance
H2) et e e e bbbt e eareeares 5 interior side setback variance

§ 153.038(F)(2) states that a dimensional variance may be allowed by the ZBA only in cases where the
applicant has shown a practical difficulty in the official record of the hearing. The applicant must prove
that all of the following conditions have been met.

(a) Extraordinary Circumstances. Exceptional or extraordinary circumstances or conditions may include:
1) Exceptional narrowness, shallowness, small size or shape of a specific property on the effective
date of this chapter; (2) Exceptional topographic conditions or other extraordinary situation on the
land, building or structure; and (3) The use or development of the property immediately adjoining the
property in question, whereby the literal enforcement of the requirements of this chapter would
involve practical difficulties. § 153.038(F)(2)(a)

Finding of Approval - #1 homes length leaves very little room in
The ZBA finds that the need for the requested the rear yard which substantially
variance is due to unique circumstances regarding reduces the property’s buildable area.

the property. The ZBA finds that this standard is met
as a result of the existing legal nonconforming

ZBA 23-01 Staff Report: 110 W Upright Ave. Page 3 of 6
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Finding of Denial - #1
The ZBA finds that extraordinary circumstances
standard has not been met as the property is not

Finding of Approval - #2
The ZBA finds that the need for the requested
variance is due to unique circumstances regarding
the property. The ZBA finds that this standard is met
as a result of the existing legal nonconforming home
is built 3’ from the west property line which
substantially reduces the property’s buildable area.

Finding of Denial - #2

exceptionally narrow or shallow and
that it is similar to most other lots in the
neighborhood.

The ZBA finds that extraordinary
circumstances standard has not been
met as the property is not exceptionally
narrow and there is potential to build a
garage without a side yard variance in
the easterly side yard

(b) Substantial Justice. Compliance with the strict letter of the restriction’s governing area, setbacks,
frontage, height, bulk, density or other dimensional provisions would unreasonably prevent the use of
the property. Granting of a requested variance or appeal would do substantial justice to the applicant
as well as to other property owners in the district and such variance is necessary for the preservation
and enjoyment of a substantial property right similar to that possessed by other properties in the same
zoning district and in the vicinity. Any variance granted shall be the minimum necessary to allow the
preservation of these substantial property rights. The possibility of increased financial return shall not
of itself be deemed sufficient to warrant a variance. § 153.038(F)(2)(b)

Finding of Approval - #1
The ZBA finds that a request for a garage is a long-
standing tradition in the community. The ZBA finds
that the variance meets the standard as, due to
current setback requirements, the residence does not
have space to build a garage within the current
setbacks of the Zoning Ordinance.

Finding of Denial - #1

Finding of Approval - #2
The ZBA finds that a request for a garage is a long-
standing tradition in the community. The ZBA finds
that the variance meets the standard as, due to
current setback requirements, the residence does not
have space to build a garage within the current
setbacks of the Zoning Ordinance.

Finding of Denial - #2

The ZBA finds that denying the request
for an allowed use of a garage into
current setbacks is reasonable as there
are other avenues for property owner to
pursue that would provide the same
expansion without the need for a
variance.

The ZBA finds that denying the request
for an allowed use of a garage into
current setbacks is reasonable as there
are other avenues for property owner to
pursue that would provide the same
expansion without the need for a
variance.

(c) Impact on the Surrounding Neighborhood. The variance will not be detrimental to adjacent property
and the surrounding neighborhood or interfere with or discourage the appropriate development,
continued use or value of adjacent properties and the surrounding neighborhood as compared to other

uses in the neighborhood. §153.038(F)(2)(¢c)

Finding of Approval - #1
The ZBA finds that the request will be of minimal
impact and similar to existing homes in the
neighborhood. The ZBA finds that the request meets

ZBA 23-01 Staff Report: 110 W Upright Ave.

this standard as it will not have a
negative impact on the adjacent
property owner or the neighborhood.
Finding of Denial - #1

None.
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Finding of Approval - #2 Finding of Denial - #2
The ZBA finds that the request will be of minimal The ZBA finds that the applicant’s
impact and similar to existing homes in the request does not meet the standard as it
neighborhood. The ZBA finds that the request meets would be detrimental to the adjacent
this standard as it will not have a negative impact on  property due to the request for a 5’
the adjacent property owner or the neighborhood. interior side setback variance.

(d) Public Safety and Welfare. The granting of the variance will not impair an adequate supply of light
and air to adjacent property or unreasonably increase the congestion in public streets or increase the
danger of fire or endanger the public safety, comfort, morals or welfare of the inhabitants of the city.
§153.038(F)(2)(d)

Finding of Approval - #1 Finding of Denial - #1
The ZBA finds that the standard is met as the None.
applicant’s request will not negatively affect public
safety and welfare.

Finding of Approval - #2 Finding of Denial - #2
The ZBA finds that the standard is met as the None.
applicant’s request will not negatively affect public
safety and welfare.

(¢) Not Self-Created. The immediate practical difficulty causing the need for the variance request was
not self-created by the applicant or previous owners of the subject property. §153.038(F)(2)(e)

Finding of Approval - #1 Finding of Denial - #1
The ZBA finds that the standard is met as the The ZBA finds that the standard is not
applicant’s request is not self-created due to the met as the applicants could build in
home being constructed inside current setback other areas of the parcel.
requirements long before current regulations were
put in place.

Finding of Approval - #2 Finding of Denial - #2
The ZBA finds that the standard is met as the The ZBA finds that the standard is not
applicant’s request is not self-created due to the met as the applicants could build in
home being constructed inside current setback other areas of the parcel.

requirements long before current regulations were
put in place.

Section 504 of Public Act 110 of 2006, the Zoning Enabling Act as amended, states the following:

(4) Reasonable conditions may be required with the approval of a special land use, planned unit
development, or other land uses or activities permitted by discretionary decision. The conditions
may include conditions necessary to ensure that public services and facilities affected by a
proposed land use or activity will be capable of accommodating increased service and facility
loads caused by the land use or activity, to protect the natural environment and conserve natural
resources and energy, to ensure compatibility with adjacent uses of land, and to promote the use
of land in a socially and economically desirable manner. Conditions imposed shall meet all of the
following requirements:

(a) Be designed to protect natural resources, the health, safety, and welfare, as well as the social
and economic well-being, of those who will use the land use or activity under consideration,
residents and landowners immediately adjacent to the proposed land use or activity, and the
community as a whole.

ZBA 23-01 Staff Report: 110 W Upright Ave. Page 5 of 6
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(b) Be related to the valid exercise of the police power and purposes which are affected by the
proposed use or activity.

(¢) Be necessary to meet the intent and purpose of the zoning requirements, be related to the
standards established in the zoning ordinance for the land use or activity under consideration
and be necessary to ensure compliance with those standards.

6. 7ZBA ROLE AND OPTIONS

The City of Charlevoix Zoning Board of Appeals has the following options for the variance application,
project ZBA 23-01 for 110 W. Upright Ave:

1. Deny project ZBA 23-01 based on specific findings of fact that prove the project does not meet
the review standards in 153.038 (F).

2. Approve project ZBA 23-01 without conditions, based on specific findings of fact that prove the
project does meet the review standards in 153.038 (F).

3. Approve project ZBA 23-01 with conditions, based on specific findings of fact that prove the
project does meet the review standards in 153.038 (F).

4. Postpone the decision on project ZBA 23-01.

ZBA 23-01 Staff Report: 110 W Upright Ave. Page 6 of 6
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